
RESOLUTION NO. 2002·56

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ELK GROVE
APPROVING THE SUBDIVISION MAP, AND SUBDMSION IMPROVEMENT

AGREEMENT FOR JUNGKEIT DAIRY UNIT NO.2 SUBDMSION

BE IT RESOLVED AND ORDERED that the City Council of the City of Elk Grove

pursuant to Government Code Section 66458, hereby approves the Subdivision Map

submitted at the City Council meeting in connection with Beazer Homes Northern

California, a Delaware Corporation, and the subdivision designated as Jungkelt

Dairy Unit No.2, and

BE IT RESOLVED AND ORDERED that the City Council of the City of Elk Grove

hereby approves a Subdivision Improvement Agreement and that the Mayor be and is

hereby authorized and directed to execute a Subdivision Improvement Agreement on

behalf of the City of Elk Grove in connection with the above identified subdivision in the

form hereto attached, and for all matters incidental thereto, and to do and perform

everything necessary to carry out the purpose of this resolution.

PASSED AND ADOPTED by the City Council of the City of Elk Grove on this

10th day of April 2002.

~L,t ~ .f/')
~I~LP. LEAY:MAYOR

ATTEST:

~.·CITYCLERK
APP~

ANTHONY MANZANETrI,
CITY ATTORNEY

AYES:

NOES:
ABSTAIN:
ABSENT:

Scherman, Cooper,
Soares
None
None
Leary



NO FEE DOCUMENT
Government Code § 6103
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

CITY OF ELK GROVE
8400 Laguna Palms Way
Elk Grove, CA 95758
Attention: City Clerk

SUBDNISION IMPROVEMENT AGREEMENT

This Agreement is made and entered into this day of __
__, by and between the City ofElk Grove, hereinafter referred to as "City:' and Beazer
Homes Northern California. a Delaware Corporation, hereinafter referred to as "Subdivider."

RECITALS

A. Subdivider has presented to the City a parcel map or final map ofa proposed
subdivision ofland located within the corporate limits of the City that has been prepared in
accordance with the Subdivision Map Act of the State of California, the subdivision ordinances
of the City, and the tentative map of the Subdivision previously approved by the City Council.

B. The proposed subdivision of land is commonly known and described as
JUNGKEIT DAIRY UNIT NO.2, and is hereinafter referred to as the "Subdivision" or the
"Project."

C. Subdivider has requested approval of the parcel map or final map prior to the
construction and completion of the public improvements, including, but not limited to streets,
highways, public ways, sidewalks, curbs, gutters, storm drainage facilities, public utility
facilities, design standards which are part of the provisions for lot grading and drainage in or
appurtenant to the Subdivision, and other public improvements that are required by the
Subdivision Map Act, the subdivision ordinances of the City, the tentative map (and approvals
given in connection therewith), and final grading plan, if any, approved by the City. The
foregoing improvements are hereinafter referred to as "the Required hnprovements."

NOW, THEREFORE, the parties agree as follows:

1. Performance of Work. Subdivider agrees to furnish, construct and install at
Subdivider's own expense the Required Improvements as shown on the plans and specifications
of the Subdivision, a copy of which is on file in the office of the City Manager, and is
incorporated herein by reference, along with any changes or modifications as may be required by
the City Manager or the City Manager's designee (hereinafter "City Manager") due to errors.
omissions, or changes in conditions. The plans and specifications of the Required Improvements
may be modified by the Subdivider as the development progresses, subject to the prior written
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approval of the CityManager. The total estimated cost of the Required Improvements, as
determined by the CityManager, is ONEMILLION SIX HUNDRED FORTY NINE
THOUSAND SEVEN HUNDRED Dollars ($1.649.700.00).

2. Work; Satisfaction of CityManager. An of the workon the Required
Improvements is to be doneat the places, ofthe materials, and in the mannerand at the grades,
all as shown upontheapproved plans and specifications andtheCity's Improvement Standards
andSpecifications, to the satisfaction of the CityManager.

3. Injury to Public Improvements. Public Property or PublicUtilities Facilities.
Subdivider shall replace or repair, or havereplaced or repaired, all public improvements, public
utilityfacilities, andsurveying or subdivision monuments which are destroyed or damaged in the
performance of anywork under this Agreement. Subdivider shallbear the entirecost of
replacement or repairs of anyand all public or private utility property damaged or destroyed in
the performance of anyworkdone underthis Agreement, whether such property is ownedby the
United States or anyagency thereof, or the Stateof California, or anyagency or political
subdivision thereof, or bythe Cityor anypublic or privateutility corporation or by any
combination of suchowners. Anyrepairor replacement shall be to the satisfaction ofthe City
Manager.

. 4. Inspection by City. Subdivider shall at all timesprovide safe access for
inspection by theCityto all partsofthe Required Improvements and to all placeswhere the
Required Improvements are in preparation.

5. Subdivider's Obligation to WarnPublic During Construction. Until final
acceptance of the Required Improvements, Subdivider shallgivegoodandadequate warning to
the public of eachandeverydangerous condition existingin said improvements, and will take
reasonable actions to protect the publicfrom suchdangerous condition.

6. Superintendence by Subdivider. Subdivider shall require each contractor and
subcontractor to havea competent foreman on thejob at all times whenthat contractoror
subcontractor, or anyemployee or agentthereof, is performing workon the Required
Improvements. In addition, Subdivider shall maintain an officewitha telephone and Subdivider
or a personauthorized to makedecisions andto act for Subdivider in Subdivider's absence shall
be available on thejob site withinthree(3) hours of beingcalled at suchofficeby the City
duringthe hours of9:00 A.M. through 5:00P.M., Monday through Friday, or anyother dayor
timewhenworkis beingperformed on the Required Improvements.

7. Work; Time forCommencement and Performance. Workon the Required
Improvements has beencommenced by the Subdivider or shallcommence on or beforethe 1st

dayof March • 2002 ,and Work on the Required Improvements shall be completed on
or before the 1st day of March, 2004; provided, however, that theRequired Improvements
shallnot be deemed to be completed until accepted in writing by the City.

8. TimeofEssence; Extension.

a. Time is oftheessence ofthis Agreement. The dates forcommencement
andcompletion of theRequired Improvements maynotbe extended, exceptas provided in this
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paragraph. The City Managermay extend the dates for a maximumofone hundred and eighty
(180) days due to delays in the work actualJy caused by inclement weather, riots, strikes, 1
lockouts, fires, earthquakes, floods and conditions resulting therefrom, or for other reason
beyond the controlof the Subdivider. Extension of the dates for any other cause or beyond one J
hundred and eighty (180) days shall be made only by the City Council. Extensions shalJbe
granted only upon a showingofgood cause by the Subdivider. The City Council or City
Manager,as appropriate, shall be the sole and finaljudge as to whether good cause has been
shown to entitle the Subdivider to an extension.

b. Requests for extension of the commencementand/or completion date shall
be in writing and delivered to the City in the manner hereinafterspecified for service ofnotices.
An extension of time, ifany, shall be granted only in writing, and an oral extension shall not be
valid or binding on the City.

c. In the event the City extends the time ofcommencement and/or
completionofthe Required Improvements, such extensionmay be granted without notice by the
City to the Subdivider's surety and shall in no way release any guaranteeor security given by the
Subdivider pursuant to this Agreement,or relieve or release those providing an improvement
security pursuant to this Agreement. The surety or sureties, ifany, in executing the securities
shall be deemed to have expresslyagreed to any such extensionoftime.

d. In granting any extension of time, the City may require new or amended
improvementsecurity in amounts increased to reflect increases in the costs ofconstructing the
Required Improvements or impose other conditions to protect its interests and ensure the timely
completion of the Required Improvements,

9. Utility Undergroundingand RelocationCosts. Subdivider shall assume all costs
for utility and cable television undergroundingand/or relocationwhich is not the responsibility
of the cable television,gas, electric, telephone,or other utility company under the terms ofthe
franchises with the City or otherwise imposed upon the utility companies by law.

10. Improvement Security. Concurrentlywith the executionofthis Agreement, the
Subdivider shall furnish the City with:

a. Faithful PerformanceSecurity. Subdividershall provide faithful
performance security as set forth in the Elk Grove MunicipalCode section 22.80.050 to secure
faithful performanceofthis Agreement (the "faithful performance" security). This security shall
be in the amount ofone hundred percent (100%) of the total estimated cost of the Required
Improvements, as determined by the City Manager.

b. Payment Security. Subdivider shall also provide payment security as set
forth in the Elk Grove Municipal Code section 22.80.050 to secure payment to the contractor,
subcontractorsand to persons renting equipment or furnishinglabor or materials to them for the
work (the "payment security"). This security shall be in the amount of fifty percent (50%) ofthe
total estimated cost of the Required Improvements, as determined by the City Manager and shall
secure the obligations set forth in Title 15 (commencingwith Section 3082) ofPart 4 ofDivision
3 of the Civil Code ofthe State ofCalifornia.
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c. Guarantee and Warranty Security. Subdivider shallalso file with this
Agreement a "guarantee and warranty security" in the amount often percent (10%) of the total
estimated costof the Required Improvements, as determined by the CityManager, to guarantee
and warrant the Required Improvements fora period of one yearfollowing theircompletion and
acceptance against anydefective workor labordone, or defective materials furnished.

d. Monument Security. Subdivider shallalso filewith this Agreement a
"monument security" in the amount ofone hundred percent (100%) of the totalestimated costof
the installation of survey monuments in the Subdivision, as determined by the CityManager,
which total cost is in the amount ofTen Thousand Two Hundred Dollars ($10.200.00>, to
guarantee andsecure theplacement ofsuchmonuments.

e. An required securities shallbe in a form approved by the CityAttorney.

f. Anybonds submitted as security pursuant to this sectionshallbe executed
by a surety company authorized to transact a surety business in theStateofCalifornia. These
bondsshallbe furnished on the forms enclosed following thisAgreement and shallbe
satisfactory to the City. The bondsshallbe obtained from a responsible corporate surety(or
sureties) acceptable to the City, which is licensed by the Stateof California to act as suretyupon
bondsand undertakings and which maintains in thisStateat least oneoffice for the conduct of its
business. Thesurety (or sureties) shall furnish reports as to its financial condition from time to
timeas requested by the City. The premiums forsaidbonds shall be paidby Subdivide

g. Anybonds submitted as security pursuant to this section shall be furnished
by companies whoare authorized and licensed by the Insurance Commissioner as "admitted
suretyinsurers." Bonds mustbe approved by City. Before approving the proposed suretyand in
order to assess the sufficiency of the Surety, the Surety shall provide the Citywith an original of
a certificate from theclerkof Sacramento County that the certificate of authority of the insurer
has notbeensurrendered, revoked, canceled, annulled, or suspended or, in the eventthat it has,
that renewed authority has been granted; and

h. Nochange, alteration, or addition to the terms of this Agreement or the
plansand specifications incorporated hereinshall in anymanner affectthe obligation of the
sureties, except as otherwise provided by the Subdivision Map Act.

i. The securities shallbe irrevocable. shallnot be limited as to time (except
as to the one-year guarantee andwarranty period) and shallprovide that theymaybe released, in
whole or part, onlyuponthe written approval of the CityManager and as provided in paragraph
II. All securities provided pursuant to this Agreement shall expressly obligate the suretyfor any
extension of timeauthorized by the City forSubdivider's completion of the Required
Improvements, whether or not the suretyis givennotice of suchan extension by the City.

j. The Attorney-in-Fact (resident agent) whoexecutes the securities on
behalfof the surety company must attacha copyof his/herPower ofAttorney as evidence of his
authority. A notary shallacknowledge the power as of the dateof the execution of the surety
bondthat it covers.

11. Release of Security.
4
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a. Guarantee and Warranty Security. Anyunused portionof the guarantee
and warranty security maybe released one yearafter acceptance of the Required Improvements
by the City Council. The amount to be released shall first be reduced by the amountdeemed
necessary by the Cityto correct anydefects in the Required Improvements that are knownor
believed bythe Cityto exist at the end of the guarantee and warranty period.

b. Payment Security. The payment security maybe released thirty-five (35)
daysafterpassage of the time withinwhich claimsof lienare required to be recorded pursuant to
Article 3 of Chapter2 ofTitle 15ofPart 4 ofDivision 3 ofthe CivilCode (commencing with
Section 3114), but in no eventshall suchsecuritybe released prior to one hundred and twenty
(120)days afteracceptance of the Required Improvements by the City Council. The amountto
be released shall first be reduced by the total of all claimson whichan action has been filed and
notice thereofgiven in writing to the City. City expressly mayrequire the surety not to release
the amount ofsecurity deemed necessary by City to assurepayment of reasonable expensesand
fees, including reasonable attorney's fees.

c. Faithful Performance Security. The faithful performance securitymaybe
released uponacceptance of the Required Improvements by the City Council.

d. Monument Security. The monument security may be released upon
acceptance ofthe required monument installation by the CityManager.

12. Inspection and OtherFees. The Subdivider shallpay to the City all fees imposed
in connection with the construction and inspection of the Required Improvements. These fees :OJ
must be paid in full prior to the City's acceptance of the Required Improvements. The fees ~-

referred to above are not necessarily the onlyCity fees, charges or other costs that have been,or
will be, imposed on the Subdivision and its development, and this Agreement shall in no way
exonerate or relieve the Subdivider from paying such otherapplicable fees, charges, andlor costs.

13. Defense. Indemnification and HoldHarmless, The Subdivider shan defend,
indemnify, and hold harmless the City, its officers, employees, agents, and electiveand
appointive boards from anyand all claims, losses, damages, including propertydamage, personal
injury, including death, costs, including attorney fees, and liability of any kind or naturedirectly
or indirectly arising out ofor in any wayconnected with performance under this Agreement
and/orthe construction of the Required Improvements by the Subdivider, contractoror any
subcontractor, or ofany person directlyor indirectly employed by, or actingas agent for the
Subdivider, contractor or anysubcontractor, save and exceptthose mattersarising from the sole,
activenegligence ofthe City.

This defense, indemnification and hold harmless provision shall extend to claims.
losses, damage, injury, costs, including attorney fees, and liability for injuriesoccurringafter
completion ofthe construction of the Required Improvements as wen as during construction, and
shall applyregardless ofwhetheror not the Cityhas prepared, supplied or approvedthe plans
and/orspecifications for the Required Improvements or has inspected or acceptedthe same.
Acceptance of insurance required underthis Agreement shall not relieve Subdividerfrom
liability underthis defense, indemnification and hold harmless provision.
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Theparties intend that thisprovision shallbe broadly construed to effectuate its
purpose.

14. Environmental Warranty.

a Prior to the acceptance of anydedications or improvements by City,
Subdivider shallcertify andwarrant that: neithertheproperty to be dedicated nor Subdivider are
in violation ofanyenvironmental lawandneithertheproperty tobe dedicated nor the Subdivider
are subject to anyexisting, pending, or threatened investigation byany federal, stateor local
governmental authority underor in connection with anyenvironmental law. NeitherSubdivider
nor any third partywill use,generate, manufacture, produce, or release, on, under, or aboutthe
property to be dedicated, anyhazardous substance, exceptin compliance with all applicable
environmental laws. Subdivider hasnot caused or permitted the release of, and has no
knowledge of the release or presence of, anyhazardous substance on theproperty to be dedicated
or the migration of anyhazardous substance from or to anyotherproperty adjacent to, or in the
vicinity of, theproperty to bededicated. Subdivider's priorandpresent use of theproperty to be
dedicated has not resulted in the release of anyhazardous substance on the property to be
dedicated. Subdivider shallgiveprompt written notice to Cityat the address set forthhereinof:

(i) Anyproceeding or investigation byanyfederal, state or local
governmental authority withrespect to thepresence ofanyhazardous substance on the property
to bededicated or themigration thereoffrom or to anyotherproperty adjacent to, or in the
vicinity of, theproperty to be dedicated;

(ii) Anyclaimsmadeor threatened by anythirdpartyagainst Cityor
the property to be dedicated relating to anylossor injuryresulting from anyhazardous
substance; and

(iii) Subdivider's discovery of anyoccurrence or condition on any
property adjoining or in thevicinity ofthe property to be dedicated that couldcause the property
to be dedicated or anypart thereofto be subject to any restrictions on its ownership, occupancy,
use for thepurpose forwhichit is intended, transferability, or suit under anyenvironmental law.

b. As used in this Agreement, the term"hazardous substance" includes any
hazardous or toxicsubstance or material or waste, including but not limited to all types of
gasoline, oil, andotherpetroleum hydrocarbons, asbestos, radon, polychlorinated biphenols
(PCBs), or anyotherchemical, material, controlled substance, object, condition, waste, living
organism or anycombination thereofwhich is or maybe hazardous to humanhealthor safetyor
to the environment due to its radioactivity, ignitability, corrosivity, reactivity, explosivity,
toxicity, carcinogenicity, mutagenicity, phytotoxicity, infectiousness or otherharmful properties
ofeffects, whichis now, or in the future becomes, listed, defined or regulated in any mannerby
any federal, state, or local Citybaseddirectly or indirectly uponsuchproperties.

15. Subdivider's Insurance. Before signing thisAgreement, Subdivider shall have
obtained all insurance required under thisparagraph andsuchinsurance shallhave been
approved by the CityAttorney as to form and sufficiency. Subdivider shall not allowany
contractor or subcontractor to commence workuntil similarinsurance first shall havebeenso
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obtainedby such contractoror subcontractorand approvedby the City Attorney. All
requirements herein providedshall appear either in the body ofthe insurancepolicies or as
endorsements and shall specificallybind the insurancecarrier. Any deductibles or self-insured
retentionsmust be declared to and approved by the City. Upon requestby the City, Subdivider
shall demonstrate financial capability for paymentofsuch deductibles or self-insured retentions.

a. Worker's CompensationInsurance. Subdivider shall maintain, during the
term ofthis Agreement, workers' compensation insurance for all ofSubdivider's employees
employed at the site of improvement, and in case any work is sublet, Subdivider shall require any
contractoror subcontractor similarly to provide workers' compensationinsurance for all
contractor's employees or subcontractor's employees, unless such employeesare covered by the
protectionaffordedby Subdivider. Subdivider shall indemnifyand hold harmless the City for
any damage resultingto it, including attorney fees, from failureofeither Subdivider or any
contractoror subcontractor to take out or maintain such insurance.

~, f

b. CommercialGeneral LiabilityInsurance. Subdivider shall take out and
maintainduring the term of this Agreementsuch commercialgeneral liability insurance as shall
insure the City, its electiveand appointive boards and commissions, officers, agents and
employees, Subdividerand any contractor or subcontractorperformingwork covered by this
Agreementagainstclaims for damages for personal injury, includingdeath, as well as against
claims for propertyor other damage which may arise from Subdivider's or any contractor's or
subcontractor's operations hereunder, whether such operations are by Subdivider or any
contractoror subcontractor or by anyonedirectlyor indirectlyemployed by either Subdivider or
anycontractor or subcontractor. The insuranceshall be in an amount not less than one millionBr;
dollars ($1,000,000) per occurrence. f;

.:..

16. Endorsements. Promptly upon execution of this Agreement and prior to
commencement ofany work, the Subdivider shall provide the City with certificates ofinsurance
and original endorsements effectingcoverage for all insurancepolicies required by this
Agreement. The endorsementsand policies shall provide that thirty (30) days' written notice of
any change or cancellation of the insurance policieswill be provided to the City. Such insurance
and endorsementsshall name the City, its officers, employees, agents, boards, commissions, and
volunteersas additional insureds with respect to liabilityarising out of the performance ofany
work under this Agreement, and shall provide that such insuranceis primary insurance with
respect to the interestof the City and that ofany other insurancemaintained by the City. The
endorsementsand policies shall include a severabilityof interests (cross-liability)clause, and
shall provide that no failure by the Subdivider to complywith any reporting requirements in the
policy will injure the rights of the City. The endorsements shall be signed by a person authorized
by the insurer to bind coverageon its behalf, and shall be in a form approved by the City
Attorney. If requestedby the City, Subdivideragrees to furnishone copy ofeach required policy
or endorsement to the City, and additional copies as requested in writing, certified by an
authorizedrepresentative of the insurer. Approvalof the insuranceby the City shall not relieve
or decrease any liabilityof Subdivider.

17. Prevailing'Wage. In the event it is determinedthat the Subdivider is required to
pay prevailing wages for the work performedunder this Agreement, the Subdivider shall pay all
penaltiesand wagesas requiredby applicable law.
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18. Title to Reg uiredImprovements. The City shallnot accept anyreal propertyto be
dedicated or the Required Improvements unless theyare constructed in conformitywith the
approved plans and specifications, approved modifications, if any, the approved final or parcel
map, and Cityhnprovement Standards and Specifications, to the satisfaction ofthe City
Manager. Until such time as the RequiredImprovements are accepted by the City, Subdivider
shall retaintitle and shall be responsible for, and bear the risk of loss to, any ofthe improvements
constructed or installed.

Title to and ownership ofany real propertyto be dedicated and the Required
Improvements constructed underthis Agreement by Subdividershall vest absolutelyin the City
uponcompletion and acceptance in writingofsuch Required hnprovements by City. The City
shallnot accept the Required Improvements unless title to the Required Improvements is entirely
free from lien. Prior to acceptance, Subdividershallsupplythe Citywith appropriatelien
releases, at no cost to and in a fonn acceptable to the City.

19. Repairor Reconstrnction ofDefective Work. If, within a periodofone yearafter
final acceptance by theCity Council of the Required Improvements, anyimprovement or part of
any improvement furnished and/or installed or constructed, or caused to be installedor
constructed by Subdivider, or anyof the work doneunder this Agreement materially fails to
fulfill anyof the requirements of this Agreement or the specifications referredto herein,
Subdivider shall without delayand without any cost to City,repair, replaceor reconstructany
defective or otherwise unsatisfactory part or parts of the improvements. If the Subdivider fails to
act promptlyor in accordance with this requirement, or if the exigencies of the situation require
repairsor replacements to be madebefore the Subdividercan be notified, then the City may, at
its option, make the necessary repairsor replacements or perform the necessarywork, and
Subdivider shall pay to City the actual cost of such repairsplus fifteenpercent (15%) within
thirty(30) daysof the dateofbilling for such work by City.

20. SubdividerNot AgentofCity. NeitherSubdivider nor any of Subdivider's
agents, contractors, or subcontractors are or shallbe considered to be agents of the City in
connection with the performance ofSubdivider's obligations under this Agreement.

21. Notice ofBreach and Default. The following shall constitutea default under this
Agreement: IfSubdividerrefuses or fails to prosecute the workon the Required Improvements,
or anypart thereof, with suchdiligenceas will ensure its completion within the time specified,or
anyextensionthereof, or fails to completethe Required hnprovements within such time; if
Subdivider should be adjudged a bankrupt, or Subdividershouldmake a general assignmentfor
the benefitof Subdivider'screditors, or if a receiver shouldbe appointed in the event of
Subdivider's insolvency; or ifSubdivideror any ofSubdivider's contractors, subcontractors,
agentsor employees shouldviolateany ofthe provisions of this Agreement. In the event of
Subdivider'sdefault,Subdividershall be deemed to be in breachofthis Agreementand the City
may servewritten noticeupon Subdividerand Subdivider's surety, ifany, of the breach ofthis
Agreement. Subdividershall have fifteen (15) days from receiptofwrittennotice by City to cure
.any default.

22. BreachofAgreement: PerfonnanceBySuretyor City. In the event Subdivider is
in defaultunder this Agreement, and the applicable cure period set forth in paragraph21 has
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expiredwithout suchdefaulthavingbeencured by Subdivider, the City may thereafterdelivera
noticeofbreach to Subdivider'ssurety, if any,and such suretyshall have the duty to take over '1
and completethe workon the Required Improvements; provided, however, that ifthe surety
within fifteen (15)daysafter the servingofsuchnoticeofbreach upon it does not give the City i
writtennoticeof the surety's intent to takeover the performance ofthe Agreement, or does not
commence performance thereofwithin fifteen (15) days afternoticeto the City ofsuch election,
then the Citymaytakeover the work and prosecute the sameto completionbycontract, or by
anyother method the Citymaydeem advisable, for the account and at the expense of the
Subdivider, and the Subdivider's suretyshall be liableto the City for any excess cost or damages
incurred by the City. In such event, the City, without liability for so doing, may take possession
ofand utilizein completing the work such materials, appliances, plants or other property
belonging to Subdivider as maybe on the site of the work and necessary therefor. The remedy
provided by this paragraph is in additionto, and not in lieuof, other remedies available to the
City. The City reserves to itself all remedies available to it at law or in equity for a breachof
Subdivider'sobligations underthis Agreement. In addition to anyother remedythe City may
have, a breach ofthis Agreement by the Subdivider shall constitute consent to the filing by the
Cityof a noticeof violation againstall the lots in the Subdivision. Subdivideragrees that the
choiceof remedy or remedies for Subdivider'sbreachshall be in the discretionof the City.

If the fonn of improvement securityis otherthan a bond, the City, after giving
noticeofbreachof the Agreement, mayproceed to collectagainst the improvementsecurity in
the mannerprovidedby law and by the termsof the securityinstrument.

23. Building Pennit Sign-Offor Issuance of Certificate ofOccupancy. The Citywill
not finalor sign off as complete anybuildingpermitor issue anycertificate of occupancy for any
buildingconstructed withinthe Subdivision until and aftersuch time the City accepts the
Required Improvements.

24. Notices. All notices required under this Agreement shall be in writing, and
delivered in personor sent by registered or certified mail,postageprepaid.

Notices required to be given to City shallbe addressed as follows:

City Manager
CITY OF ELK GROVE
8400 Laguna Palms Way
Elk Grove,CA 95758

Notices required to be given to Subdivider shall be addressedas follows:

BEAZER HOMES NORTHERN CALIFORNIA
3009 Douglas Blvd.#150
Roseville. CA 95661

Anypartymaychangesuch address by notice in writing to the other party and
thereafter notices shall be addressed and transmitted to the new address.
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25. Waiver. Thewaiverby eitherpartyof a breach by the otherofanyprovision of
this Agreement shallnot constitute a continuing waiver or a waiverofanysubsequent breach of
eitherthe sameor a different provision of this Agreement.

26. Attorney Fees. In the eventany legal action is brought to enforce or interpret this
Agreement, theprevailing partyshallbe entitled to an award of reasonable attorney fees, in
addition to anyotherreliefto which it maybe entitled.

27. Personal Nature ofSubdivider's Obligations/Assignment. AllofSubdivider's
obligations underthis Agreement are and shall remain thepersonal obligations ofSubdivider
notwithstanding a transfer of all or anypartofthe property within the Subdivision subjectto this
Agreement, andSubdivider shall not assign anyof its obligations underthis Agreement without
the priorwritten consent of theCity.

28. Acquisition and Dedication of Easements or Rights-of-Way. If anyofthe
Required Improvements areto be constructed or installed on landnot within the Subdivision or
an already existing public right-of-way, no construction or installation shallbe commenced
before:

a. The irrevocable offerof dedication or conveyance to Cityof appropriate
rights-of-way, easements or other interests in real property, andappropriate authorization from
the property owner to allow construction or installation of the Required Improvements, or

b. The issuance ofan orderofpossession bya courtofcompetent jurisdiction
pursuant to theStateEminent Domain Law. Subdivider shallcomply in all respects with any
suchorderofpossession.

Nothing in this paragraph shallbe construed as authorizing or granting an
extension oftimeto Subdivider for completion of theRequired Improvements.

29. Compliance with Laws. Subdivider, its agents, employees, contractors, and
subcontractors shall comply with all federal, state and local laws in theperformance of thework
required by thisAgreement, including but not limited to obtaining all applicable permits and
licenses.

30. No Vesting ofRights. Entering into this Agreement shallnot be construed to vest
Subdivider's rights withrespect to anychange in anyzoningor building lawor ordinance.

31. Approvals by City. Anyapproval or consent that is to be givenby the Cityunder
this Agreement shall be in writing, and anyapproval or consent that is not in writingshallnot be
binding on the City.

32. Construction and Interpretation. It is agreed andacknowledged by Subdivider
that the provisions of this Agreement havebeenarrived at through negotiation, and that
Subdivider has had a fulland fairopportunity to revise theprovisions of this Agreement and to
havesuchprovisions reviewed by legal counsel. Therefore, the normal ruleofconstruction that
anyambiguities are to be resolved against the drafting partyshall not applyin construing or
interpreting this Agreement.
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33. Successors andAssigns -- CovenantRunning With the Land. This Agreement
shall inureto thebenefit of, and be binding upon, the successors and assigns ofthe respective
parties. A memorandum ofthis Agreement in the form attached heretoshallbe recorded in the 1
Office of the Recorder ofSacramento Countyconcurrently with the final map or parcelmap of .. J
the Subdivision. This Agreement shallconstitute a covenant running with the landand an
equitable servitude uponthe realproperty within the Subdivision.

34. Severability. The provisions ofthis Agreement are severable. If anyportionof
this Agreement is held invalid by a courtofcompetent jurisdiction, the remainder ofthe
Agreement shall remain in fuJI force and effectunlessamended or modified by mutualwritten
consent of the parties.

35. Actions. Any actionby anyparty to this Agreement, or any actionconcerning a
security furnished pursuant thereto, shaJl be brought in the appropriate court ofcompetent
jurisdiction within the County ofSacramento, State of California, notwithstanding any other
provision of law which mayprovide that such action maybe brought in someother location.
The law governing thisAgreement is the law of the StateofCaJifomia.

36. Integration. This Agreement is an integrated agreement. It supersedes all prior
negotiations, representations, or agreements, either written or oral.

37. Modification. This Agreement maybe amended onlyby a written instrument
signed by the parties. Subdivider shall bear all costs of amendments to this Agreement that are
requested by the Subdivider.

/ / /

/ I I

/ I /
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IN WITNESS WHEREOF, the parties haveexecuted this Agreement as follows:

CITY OF ELK GROVE

By: _

Michael P. Leary, Mayor
ArrEST:

Peggy Jackson, CityClerk

Anthony B. Manzanetti, CityAttorney

SUBDIVIDER - BEAZER HOMES NORTHERN
CALIFORNIA, a Delaware Corporation

12
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

1

to be the person(s) whose name(s) is/are
subscribed to the within instrument and
acknowledged to me that he/she/they executed
the same in his/her/their authorized
capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s). or
the entity upon behalf of which the person(s)
acted, executed the instrument.

~ersonally known to me
o proved to me on the basis of satisfactory
evidence

~<.A¢OOOOOOOOOO

On XAt\UACv l, ·~ooJ.. before me, \-!-.\Jtu-~~~~W_(U;i~--Jt_'Q_!iC&.!~---l...!:.!!.ll!!
O1ile

personally appeared 1\~1\'1'---------"--''-L.-~ ~oMoO~ _

c.
~,

(~~(-<;~..;<: ..~~'~.~~,<...~:-<;<...~;<~~.:<;f..«~~",)4.~::<':~&' .,,~..c;.<~~.~4.:< ~'f&"'(~~~ ,~.:.~.~ ..~~~::~f.1':'(~~<:~~~~::'w-\~~':"..:~~~'~.~~~~

t]

I
'~ State of California }

J\\ _ ss.
! County of _\'-"'\4.......r...e..c _

I,
F

---------- Opr/ONAL ----------
Though the information below is not requiredby law, it may prove valuable to persons relyingon the document

and couldprevent fraudulent removat and reattachment of this formto anotherdocument.

Description of Attached Document
Title or Type of Document: _

Document Date: Number of Pages: _

Signer(s) Other Than Named Above: _

,.

Capaclty(ies) Claimed by Signer
Signer's Name: _

o Individual
o Corporate Officer - Title(s):
o Partner - 0 limited 0 General
o Attorney in Fact
o Trustee
o Guardian or Conservator
o Other: _

RIGHT THUMEJPRl'n
OF SIGNER

Top olltaumb here

Signer Is Representing: L..- ...J



StateofCalifornia

County of Sacramento

ACKNOWLEDGMENT

)
) S5.

)

On beforemet t personally
appeared t personally known to me or
proved to me on thebasis ofsatisfactory evidence to bethe person(s) whose name(s) is/are
subscribed to thewithin instrument andacknowledged to me thathe/she/they executed thesame
in hislher/their signature(s) on the instnunent the person(s), or the entityuponbehalfofwhich
the person(s) acted, executed the instrument.

WITNESS my handandofficial seal.

NOTARY PUBLIC
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